Clearbrook Community Association
1 Clearbrook Drive
Monroe Twp New Jersey 08831

Phone: (609) 655-2706

June 19, 2020

The CCA Board has determined that the Clearbrook pools and all amenities should remain closed
for the 2020 season. Executive Order {53 is attached to the opinion letter from legal council and
was discussed with the Clearbrook insurance agent, pool management company, gate monitoring
company and our maintenance contractor.

The Board consulted with our professionals and discussed all possibilities to be sure that the
decision being made is the correct one for the residents of Clearbrook.

While pools may have been cleared to open, it's important to remember that it would not be like it
was in the past. We would be required to enforce social distancing and reduced occupancy levels,
possibly by assigning time slots to users, while continuously sanitizing. It would not be the social
experience we've all enjoyed in the past. Nothing about this time is normal, and an open pool
would not feel normal, either.

But the main reason for closing amenities is that there is no insurance coverage for claims
resulting from COVID-19. Clearbrook’s legal counsel has provided an opinion letter which is
attached. Without having insurance coverage for viruses such as COVID-19, a related lawsuit,
even if Clearbrook were to prevail, could potentially lead to a loss of coverage and significantly
higher premiums in future years. In addition all costs for legal defense would be paid by the
community.

The legal letter addresses the signing of waivers as a way to mitigate risk. Since there are no
COVID-19 legal standards relating to claims, having amenities open would expose Clearbrook to
unknown financial consequences.

We believe the decision to close amenities for 2020 is in the best interest of the health and safety

of our residents. We ask that each resident please consider the needs of each other and are
hopeful that as members of this community you will support this difficult decision.

It is with much disappointment that we have had to make this decision. We enjoy the pool
also. We hope everyone is safe and well.

Respectfully,

Clearbrook Community Association Board of Directors



J. David Ramsey

dramsey@beckerlawyers.com

Phone: (973) 898-6502 Fax: (973) 898-6506

Becker & Poliakoff, LLP
1776 On The Green

67 Park Place East, Ste. 702
Morristown, New Jersey 07960

June 19, 2020

Clearbrook Unit Owners
Clearbrook Community Association
Monroe Township, NJ

Re: Amentities
Dear Unit Owner:

On June 9, 2020, Governor Murphy'’s Executive Order 153 permitting the opening of swimming
pools, and the New Jersey Department of Health’s (DOH) standards referred to in the Executive
Order, were made available (a copy of the DOH standards are enclosed). In addition, other
Executive Orders have permitted the opening of other recreational amenities. We and the CCA’s
insurance professional have discussed these permitted openings and the requirements of the State
for opening amenities with your Board. It has asked that | forward this letter to you to provide you
with an understanding of the Board’s diligent examination of these issues.

The Board fully appreciates and joins the desire of many owners to take advantage of the wonderful
amenities that enhance all of the residents’ lives at Clearbrook. The last thing the Board wants to
do is deny owners the advantages of using those amenities. The process the Board was required to
go through in evaluating these issues included, in light of the factors discussed below, whether it
could it honor its duties as board members while opening the pool or other amenities. One of its
duties is to protect the Association and, in turn, the owners from unexpected financial risk.

As you will see from a review of the enclosed DOH standards dealing with the opening of swimming
pools, they are extensive, burdensome and costly to implement. Executive Order 153 made clear
that the opening of any public pool —and the Association’s pool is defined as a public pool - is
subject to all of the DOH standards “at a minimum.” Given the fact that the population living at any
age-restricted community is at a higher risk of infection and serious consequences, if infected, the
Board must take seriously that precautions in excess of those set forth may be necessary. As the
Association’s attorney one of my roles is to make the Board aware of the legal and practical risks
involved in undertaking a particular action. Our analysis shows that there are a number of serious
concerns and possible failure points inherent in these standards.

Board members of a community association serve in a fiduciary role. As such it is their duty to act
in a prudent and risk-averse manner. When a Board undertakes a risk of unknown consequences —
and in this case potentially serious health consequences — it subjects both the association and its
owners to potentially serious financial liability. In most cases those risks and liabilities are
cushioned by the fact that the association maintains insurance, which, in the overwhelming
majority of instances, covers any significant financial downside. Unfortunately, that is not the case
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with regard to COVID-19. Virtually all association liability policies contain exclusions from coverage
for communicable diseases or bacteria-and-virus-related claims. This became common after the
SARS and Ebola crises. Hence, the liability policy is unlikely to provide coverage to ameliorate the
apparent risks.

Further, directors and officers insurance, also maintained by the CCA, does not cover any claim that
relates to personal injury. Therefore, in the event any COVID-19 claim was to be made against the
CCA or the individual board members the cost of defending such a claim alone could well exceed
$100,000. And that assumes that no judgment would be obtained against the association and that
the association would not settle the claim. Without insurance those costs could only be paid by the
CCA through an assessment against the unit owners.

For these reasons we have, regrettably, recommended to your Board that it not, based on current
circumstances, open the swimming pool and other amenities this season, unless there are changes
not currently known that would eliminate the risk to the CCA and the unit owners. Your Board also
wants to protect the owners, a large majority of whom do not regularly use the pool or other
amenities, against the risk that they could bhe assessed for the costs of defending a lawsuit as well as
paying any resultant judgment or settlement.

We are often asked whether it would be possible to avoid these risks by having each owner who
wished to use the pool sign a waiver. The answer, sadly, is no. The reason is that the courts of New
Jersey disfavor waivers. Although they can be enforceable under certain circumstances, they will
not be enforced if they violate the public policy of the State. The public policy of New Jersey
concerning COVID-19 is contained in the governor’s Executive Orders and the DOH standards. A
court will not enforce a waiver if those standards were not faithfully complied with and, as a result,
a person fell ill with COVID-19.

We fully understand the disappointment and, perhaps, even anger some will feel as a result of this
outcome. We trust, though, that when you objectively review the enclosed DOH requirements and
recognize that the requirements for opening other amenities are also significant, and understand
that the Board wishes to do its best to honor its highest duty to protect the health and safety of the
Clearbrook residents by acting in a prudent and responsible manner, you will appreciate that the
Board was reluctantly required to determine that opening the pool and other amenities during this
extraordinary and unprecedented time was not feasible as a practical matter.

Very truly yours,

Siake

J. David Ramsey
JDR
Enc.



EXECUTIVE ORDER NO. 153

WHEREAS, in light of the dangers posed by Coronavirus disease
2019 (“CoviD-19"), T issued Executive Order No. 103 on
March 9, 2020, the facts and circumstances of which are adopted by
reference herein, which declared both a Public Health Emergency
and State of Emergency; and

WHEREAS, through Executive Order Nos, 11%, 138, and 151,
issued on April 7, 2020, May 6, 2020, and June 4, 2020
respectively, the facts and circumstances of which are adopted by
reference herein, 1 declared that the COVID-19 Public¢ Health
Emergency continued to exist and declared that all Executive Orders
and Administrative Orders adopted in whele or in part in response
to the COVID-19% Public Health Emergency remained in full force and
effect; and

WHEREAS, in accordance with N.J.S.A. Bpp. BA:9-34 and -51, I
reserve the right to utilize and employ all avallable resources of
State government to protect against the emergency created by
COVID-19; and

WHEREAS, as COVID-19 continued to spread across New Jersey
and an increasing number of individuals required medical care or
hospitalization, I issued a series of Executive Orders pursuant to
my authority under the New Jersey Civilian Defense and Disaster
Control Act and the Emergency Health Powers Act, to protect the
public health, safety, and welfare against the emergency created
by COVID-19, including Executive Order Nos. 104-133, Nos. 135-138,
and Nos. 140-152 (2020), the facts and circumstances of which are

all adopted by reference herein; and




WHEREAS, to further limit community spread from
person-to-person contact through wuse of social mitigation
measures, Executive Crder Wo. 107 (2020) reguired, with limited
exceptions, WNew Jersey residents to remain in their place of
residence and closed all recreational and entertainment
businesses; and

WHEREAS, given the decrease in the rate of reported new cases
of COVID-~19 in New Jersey, including a reduction in the total
number of individuals being admitted to hospitals for COVID-19,
the State can take steps to lift certain restrictions that were
designed to limit person-to-person contact; and

WHEREAS, even as the rate of reported new cases of COVID-19
decreases, the ongoing risks presented by COVID-12 mean that many
of the State’s current measures must remain in place, both to
reduce additional new infections and to save lives; and

WHEREAS, after «consultation with officials from the
Department of Health (“DOH”), I announced a multi-stage New
Jersey’s Road Back Plan {the “Plan”) for the methodical and
strategic reopening of businesses and activities based on
scientific data and metrics concerning the level of disease
transmission risk and essential classification; and

WHEREAS, the State is implementing its reopening process and
has begun to relax restrictions on certain businesses, including
the authorization of curbside pickup at retail establishments, the
resumption of non-essential construction, and the allowance of a
number of lower-risk outdoor activities: and

WHEREAS, consistent with this Plan, I have issued a number of
Executive Orders, including Executive Order Nos. 133, 142, 143,
146 and 147 (2020), which lifted clesures and/or prohibitions of

parks, beaches, lakefronts, and several outdoor recreational




facilities and activities, with social distancing, <cleaning,
sanitizing, and hygiene practices in place, given repeated
observations from public health experts, including but not limited
te the Centers for Disease Control and Prevention {“CDC”), that
outdoor environments present reduced risks of CCVID-19
transmission as compared to indoor environments; and

WHEREAS, consistent with this Plan, I issued Executive Orders
No. 148 and 152 (2020), which allowed additional numbers of
individuals to gather outdoors, consistent with the same repeated
observations from public health experts, Executive Order No. 149
{2020), which authorized the gradual restart of ordinary c¢hild
care services, certain youth sporting activities, and summer
camps, with social distancing requirements, and Executive Crder
No. 150 (2020), which permitted restaurants, bars, and other food
or beverage establishments to provide in-person dining outdoors,
again with social distancing requirements; and

WHEREAS, as more outdcor activities can happen safely, and as
additional businesses can begin to open to the public under the
Plan, especially outdoors, it is appropriate to lift the Order
requiring New Jersey residents to remain home or at their place of
residence; and

WHEREAS, consistent with this Plan, most outdcoor activities,
including those that take place in outdoor spaces owned or operated
by recreation businesses, c¢an begin to open to the public
consistent with the State’s framework on outdoor recreation and
the relative risks of COVID-19 transmission provided that certain
scocial distancing measures are followed, but recreation businesses
5£ill cannot allow the public into the indoor spaces for activity
because such indoeor enviromments continue to pose a higher risk of

COVID-19% transmission at this time; and




WHEREAS, a limited number of outdoor spaces owned or operated
by recreation businesses, including amusement parks and arcades,
cannot be c¢gpen to the public at this time because they include
many high touch areas that make scocial distancing guidelines and
capacity limits difficult to implement, maintain, monitor, and
enforce; and

WHEREAS, indoor recreation also entails a higher risk than
indoor retail settings, as indoor recreation typically involves
individuals congregating together in one location for a prolonged
period of time, while in indcor retail settings, individuals
neither congregate in large groups nor remain in close proximity
for extended periods and so the risk of COVID-19 spread is reduced;
and

WHEREAS, the CDC has issued guidance regarding social
distancing, cleaning, sanitizing, and hygiene practices necessary
for the safe operation of public pocls and hot tubs; and

WHEREAS, pursuant to N.J.A.C. 8:26-1.3 swimming pool
facilities include conventicnal pools, hot tubs, spas, wading
pocls, special purpose pocols, and aguatic recreation attractions
that include, but are not limited to, “pools operated by or serving
campgrounds, clubs, churches, cities, common interest communities,
counties, day care centers, group home facilities for six or more
clients, health spas, institutions, parks, private lake, river, or
bay associlations, or private community lake, river, or bay
associations, State, county, and municipal agencies, retirement
communities, schools, specially exempt facilities, subdivisions,
or cooperative living type projects of three or more living units,
such as apartments, bceoarding homes, condeminiums, hotels, mobile
home parks, motels, recreational vehicle parks, townhouses,

trailer parks, and youth camps”; and




WHEREAS, consistent with this Plan, most outdoor swimming
pools can begin tc open provided such facilities implement measures
that ensure critical health standards are met, which will be issued
by DCH prior to opening, but consistent with the fact that indoor
envircnments continue to pose a higher risk of COVID-19
transmission, indoor peols cannot open at this time; and

WHEREAS, pursuant to N.J.A,.C. 8:26-1.3, aquatic recreation
facilities include interactive play attractions, water parks,
spray parks, and water amusement rides regulated by the Department
of Community Affairs at N.J.A.C. 5:14A-12; and

WHEREAS, aquatic recreation facilities cannot be open to the
public at this time due to the significant high touch areas at
these facilities where many different individuals are coming into
contact with those areas in rapid succession; and

WHEREAS, the Constitution and statutes of the State of
New Jersey, particularly the provisions of N.J.S.A. 26:13-1
et seq., N.J.S5.A. App. A: 9-33 et seqg., N.J.S5.A. 38A:3-6.1, and
N.J.S5.A., 38A:2-4 and all amendments and supplements thereto,
confer upon the Gevernor of the State of New Jersey certain
emergency powers, which I have invoked:;

NQOW, THEREFORE, I, PHILIP D. MURPHY, Governor of the State of
New Jersey, by virtue of the authority vested in me by the
Constitution and by the Statutes of this State, do hereby ORDER
and DIRECT:

1. Effective at 6:00 a.m. on Monday, June 22, 2020, outdoor
swimming pools are permitted to open, provided that the pool
facility compliies with all standards issued by the DOH pursuant to

Paragraph Z of this Order.




2. The Commissioner of the DOH is directed, pursuant to her
authority under the Emergency Health Powers Act, N.J.S.A. 26:13-1
et seq., to issue health and safety standards for use by pool
facilities in order to be open consistent with this Order. Any
poel facility that opens must satisfy all standards issued by DCH
pursuant to this Paragraph.

3. Pool facilities may open for the purpose of lifeguard
training and swimming lessons prior te Monday, June 22, 2020,
consistent with paragraph 10 of Executive Order No. 107 (2020).

4. All recreational and entertainment businesses that were
closed to the public by paragraph 9 of Executive Order No. 107
(2020) are permitted to reopen thelr outdoor spaces te the public,
unless otherwise prohibited by this Order, provided that such

businesses adopt policies that include, at minimum, the following

reguirements:

a. The public is permitted only in such outdoor
spaces, except that members of the public may enter
the indoor premises of the recreation business when
entering or exiting the establishment in order to
access the outdoor area, or to use the restroom;

. Limit total capacity to a number that ensures that
all individuals can remain six feet apart;

C. Open~alr rain tarps, tents, and other outdoor
structures shall be allowed seclely for the purpose
of protecting against foul weather or for shade;

d. Require that reservations, cancellations and

pre-payments be made wvia electronic or telephone
reservation systems tfo limit physical interactions.

Such policies shall, wherever possible, consider




populations that do not have access to internet
service or credit cards;

Install a physical barrier, such as a shield guard,
between visitors and emplioyees wherever feasible or
ctherwise ensure six feet of distance between those
individuals, except at the moment of payment;
Limit the use of equipment rented or otherwise
provided by the business to one person at a time,
excluding immediate family members, caretakers,
household members, or romantic partners, and
sanitize such equipment before and after use;
Demarcate and post signs that denote six feet of
spacing in all commenly used and other applicable
areas or where people may form a line;

Require infection control practices, such as
regular hand washing, coughing and snesezing
etiquette, and proper tissue usage and disposal:
Provide employees break time for repeated
handwashing throughout the workday:

Provide sanitization materials, such as hand
sanitizer and sanitizing wipes, to staff and
customers;

Limit occupancy in restrooms that remain open to
avold over-crowding and maintain social distancing
through signage and, where practicable, the
utilization of attendants to monitor capacity:
Require frequent sanitization of high-touch areas
including, at minimum, the following cleaning

protocols:




i. Routinely clean and disinfect all high-touch
areas in accordance with DCH and CDC
guldelines, particularly in spaces that are
accessible to staff, customers, or members, or
cther individuals, including, but not limited
to, restroom and locker facilities, counter
tops, hand rails, door knobs, other common
surfaces, safety equipment, and other
frequently touched surfaces including
employee used equipment, and ensure cleaning
procedures following a known or potential
exposure in compliance with CDC
recommendations;

ii. Clean and disinfect egquipment that is rented
in accordance with CHBC and DOH guidelines; and

iii, Train and eguip employees to perform the above
protocols effectively and in a manner that
promotes the safety of the visitors and staff;

Place additional restrictions on areas of the

business, as necessary, to limit perscn-to-person

interactions and facilitate appropriate social
distancing;

Immediately separate and send home workers who

appear to have symptoms consistent with COVID-19

illness upon arrival at work or who become sick
during the day;

Promptly notify workers of any known exposure to
COVID-19 at the worksite, consistent with the
confidentiality requirements of the BRmericans with

Disabilities Act and any other applicable laws;




P. Clean and disinfect the worksite in accordance with
CDC gquidelines when a worker at the site has been
diagnosed with COVID-19 illness; and

q. Continue to follow guidelines and directives issued
by the New Jersey Department of Health, the CDC and
the Occupational Health and Safety Administration,
as applicable, for maintaining a clean, safe and
healthy work environment.

5. Any type of event ai an outdeor recreational and
entertainment business that involves individuals who are there at
a specific time and for a common reason, such as a movie, a concert,
a sporting event, or a trip on a chartered vessel, shall remain
subject to the restrictions on ocutdoor gatherings in Bxecutive
Order No. 152 (2020).

6. Any recreational and entertainment businesses that were
already permitted To reopen their outdoor spaces to the public,
including outdoor archery ranges, batting cages, golf courses,
golf driving ranges, shooting ranges, tennis clubs, and chartered
vessels, may continue to keep their outdoor spaces open to the
public, provided that they comply with all applicable terms of
this Crder.

1. Public and private social clubs are permitted to reopen
their outdoor spaces, provided that they comply with all applicable
terms of this Oxder.

8. The following shall remain closed to the public at pool
facilities and all recreational businesses:

a. Aquatic recreation facilities;

b. Indoor recreational areas;

C. Playgrounds; and
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d. Water fountains (those considered recreational, not
those for drinking}.

9, Rll restaurants, cafeterias, dining establishments, and
foed courts, with or without a liguor license, all bars, all
private and public social clubs, and all other holders of a liquor
license with retail consumption privileges located at pool
facilities and recreational businesses, including concessions,
snack Ppars, and food trucks, shall comply with the regquirements
set forth in Executive Order No. 150 (2020).

10. Notwithstanding paragraph 4 of this Order, amusement
parks and arcades that are recreational businesses or located at
pool facilities shall remain closed pursuant to Executive Order
No. 107 {2020), even 1f they are outdoors. Nothing in this Order
prevents a business from operating an amusement game outdoors,
such as a game on a boardwalk, so long as the game does not take
place in an amusement park and an employee is present and adheres
to all of the reguirements in paragraph 1 of this Order, including
sanitizing all equipment before and after each use.

11. Paragraph 2 of Executive Order No. 107 (2020), which
requires New Jersey residents to remain home or at their place of
residence with limited exceptions, is hereby rescinded. Paragraph
5 of Executive Order No. 142 (2020} and paragraph 5 of Fxecutive
Order No. 146 (2020) are alsc rescinded.

12. Total capacity at State Parks and Forests, as well as
county and municipal parks, shall bes limited to a number that
ensures that all individuals can remain six feet apart.

13. Nothing in this Order shall replace, limit, or otherwise
modify, existing sanitation and safety regulatory requirements for

recreational pathing facilities to preserve public health set
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forth in the New Jersey State Sanitary Code regulations, N.J.A.C.
8:26, adepted pursuant to N.J.S5.A. 26:1A-7 and N.J.S.A, 26:4A-7.

14. The provisions in paragraph 9 of Executive Order No. 107
(2020), paragraphs 8 and 9 of Executive Order No. 133 (2020),
paragraphs 2-3 of Executive Order No. 143 (2020), paragraph 1 of
Executive Order No. 146 (2020), paragraphs 2, 5, 6, 8, and 10 of
Executive Ordexr No. 147 (2020), and paragraphs 2 and 4 of Executive
Order No. 148 (202C¢) are hereby superseded to the extent
inconsistent with this Order. To the extent provisions of these
Orders are not inconsistent with this Order, they remain in full
force and effect.

15. The State Director of Emergency Management, who is the
Superintendent of State Police, shall have the discretion to make
additions, amendments, clarifications, exceptions, and exclusions
to the terms of this Order.

16. Tt shall be the duty of every person or entity in this
State or doing business in this State and of the members of the
governing body and every official, employee, or agent of every
political subdivision in this State and of each member of all other
governmental bodies, agencies, and authorities in this State of
any nature whatsocever, to cooperate fully in aill matters concerning
this Order, and to cooperate fully with Administrative Orders
issued pursuant to this Executive Order.

17. No nmnunicipality, county, or any other agency or
political subdivision of this State shall enact or enforce any
order, rule, regulation, ordinance, or resolution which will or
might in any way conflict with any of the provisions of this Order,
or which will or might in any way interfere with or impede its

achievement.
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18. Pernalties for violations of this Order may be imposed
under, among other statutes, N.J.S.A. App. A:9-49 and -50.

1%. This Order shall take effect immediately, and shall
remain in effect until revoked or modified by the Governor, who
shall consult with the Commissioner of DOH as appropriate.

GIVEN, under my hand and seal this
9th day of June,
Two Thousand and Twenty, and
of the Independence of the
United States, the Two
Hundred and Forty-Fourth.
[seal]
/s/ Philip D. Murphy

Governor

Attest:
/s/ Matthew J. Platkin

Chief Counsel to the Governor




